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 Article Annex I


Key words SME definition, scientific institution, public body


Member 
State


LV







Question Paragraph 4 of Article 1 of Annex 1 “SME Definition” of the 
Commission Regulation No.651/2014 states that, “except in the 
cases set out in paragraph 2, second subparagraph, an enterprise 
cannot be considered an SME if 25 % or more of the capital or 
voting rights are directly or indirectly controlled, jointly or 
individually, by one or more public bodies.”


The specific issue in question is related to evaluation of an 
applicant for state aid that is a scientific institution acting as a legal 
person of public law. However, on the basis of analysis of ande facto 
d  control we cannot conclude that government exercises de jure
control over the abovementioned applicant, taking into account the 
following aspects.


 


According to the national law, the scientific institution is 
established by the Cabinet of Ministers, though the decision 
making body is the scientific council of the institution, elected by 
the general meeting of scientists. The aforesaid council has a 
competence to approve internal regulations and scope of economic 
and research activities, to approve the budget, elect director and 
approve management officials, as well as may establish, reorganise 
and liquidate institutions and found, reorganise and liquidate 
capital companies, and decide regarding participation in 
associations, foundations and capital companies.


 


The financial sources according to the applicant`s by-laws are: 
government dotation, income from private projects and other own 
income, donations, foreign funding. The director is accountable for 
budget and reports to the Council.


 


According to the information provided by Ministry of Education and 
Science, the government`s control in the capital of scientific 
institution concerned including the real estate, fixed assets and 
granted funds for maintaining the scientific institution constitutes 
less than 25% of its total capital.  


 


Our understanding of the case outlined above is such that the 
government does not exercise control over the applicant.


 


We would like to ask the Commission to confirm whether our 
understanding of the case is correct and the applicant can be 
treated as an SME if all other applicable criteria of Annex 1 are 
met. If our interpretation of the case is not correct, please provide 
with other criteria to evaluate control. Please note that we conduct 
analysis on a case-by-case basis.


Creation 
Date 


2016.09.06







COMP 
Reply


The scientific institution should, because of its legal status, be 
qualified as a public body itself. As a public body, it cannot be 
considered an SME, irrespective of whether the conditions in Article 
3(4) of Annex I are fulfilled. (These conditions apply only in 
situations where the enterprise is not itself a public body, but 
public bodies control a certain percentage of the voting rights
/shares in the enterprise.)


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.


COMP Reply 
date


2017.01.04


COMP 
Responsible


 COMPsupport ESTATE-AID-WIKI


¹ Article numbers & names


 


² AT, BE, BG, HR, CY, CZ, DE, DK, EE, EL, ES, FI, FR, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, 
SK, SE, SI, UK.



https://webgate.ec.europa.eu/fpfis/wikis/display/~nestatco
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 Article Annex I article 6


Key words “, data of the enteprise, SME, accounts, other data of the enterprise
consolidated accounts,


Member 
State


CZ


Question Dear representativess of DG Competition,


We kindly ask your services in the European Commission to provide 
us with the reply to the below mentioned issue related to the 
determination of the status of an SME.


Background:


A national control body assessed the SME status of a beneficiary in 
line with the Annex I of the GBER regulation No. 651/2014 where it 
is stated the following in the Article 6: „…The data, including the 
headcount, of an enterprise having partner enterprises or linked 
enterprises are determined on the basis of the accounts and other data of 
the enterprise or, where they exist, the consolidated accounts of the 
enterprise, or the consolidated accounts in which the enterprise is included 


 And furthermore in the same regulation and through consolidation…“
same article it is stated the following: „…To the data referred to in the 
first and second subparagraph are added 100 % of the data of any 
enterprise, which is linked directly or indirectly to the enterprise in 
question, where the data were not already included through consolidation 
in the accounts…“


Firstly, the control body obtained consolidated accounts (holding 
structure) of the beneficiary and accounts of another linked 
enterprise through a natural person. These are standard 
accounting documents existing at the moment of the submission of 
the project application. The project application was submitted on 
31 August 2015. Based on these two sets of accounts added 
together the control body assessed the SME status of the 
beneficiary and concluded in the control report that the enterprise 
does not meet the SME status in terms of exceeding the threshold 
of annual turnover and annual balance sheet.


Secondly, still during the ongoing control procedure, the controlled 
body provided an internal document confirmed by an audit 
company on 19 July 2018. Further, after the control report was 
finalised, the controlled body provided another internal document 
(signed by a tax consultancy company) dated 10 June 2015. In both 
of these documents data were recalculated in such a way as it 
would appear that if the control body would compile the 
consolidated accounts of the beneficiary (holding) plus the linked 
enterprise through a natural person mentioned above. According to 
the opinion of the controlled body these data were calculated from 
the two sets of accounts mentioned above for the purpose of 
establishing the criteria of the annual turnover and annual balance 
sheet in relation to the determination of the SME status and 
according to the controlled body it serves for internal needs of the 
enterprise..







Our question:


Is it possible to take into account data from documents which was 
not part of the  or  of the enterprise accounts consolidated accounts
under assessment and this data was only  from these calculated
standard accounting documents for the purposes of determination 
of the SME status? The above stated documents provided by the 
controlled body do not constitute  nor the accounts the 


 of the enterprise and were prepared solely consolidated accounts
for the internal needs of the enterprise in question. However, they 
could constitute (depending on the definition) „other data of the 


“ according to the Annex I of the GBER regulation.  enterprise


Articles 6.2 to 6.4 of the Annex I of the GBER regulation No. 651
/2014 states that the data of an enterprise having partner 
enterprises or linked enterprises are determined:


-          on the basis of the accounts and other data of the 
enterprise
or


-          , the consolidated accounts of the where they exist
enterprise, or the consolidated accounts in which the enterprise is 
included through consolidation


In our opinion only duly established accounts or consolidated 
accounts and other data of the enterprise (according to the 
established rules) may be taken into account as relevant 
documents for assessing the size of an enterprise and not an 
internal document of the enterprise in question. In the absence of 
consolidated accounts only duly established accounts and other 
data of the enterprise can be used.


In this context we kindly ask for the interpretation of what kind of 
documents may be considered under the wording stated in Article 6 "other 


". Therefore, in view of DG COMP, is it possible to data of the enterprise
consider the above stated internal documents (confirmed by an audit 
company, or respectively by a tax consultancy company) as "other data of 


" according to Annex I of the GBER regulation? From the the enterprise
content of the project application it is clear that not all the enterprises that 
are reflected in these additional internal documents were taken into 
account in the approval of the initial project application.


Creation 
Date 


2018.11.09







COMP 
Reply


The eWiki tool is intended to be used for guidance on abstract 
questions on the interpretation of State aid rules. This means that 
the Commission services cannot provide answers concerning the 
concrete application of these rules in specific cases. Such concrete 
cases should rather be assessed in a pre-notification procedure. 
However, we understand your question as asking whether, 
generally speaking, "other data" of undertakings (other than the 
accounts or consolidated accounts) can be taken into account for 
the assessment of whether this undertaking constitutes an SME, 
especially in situations where this assessment leads to different 
conclusions depending on whether the accounts/consolidated 
accounts or such other data are taken into account.


Article 6 of Annex I to the GBER gives a clear preference to taking 
consolidated accounts into account and indicates that the 
assessment of whether an entity constitutes an SME should only be 
done on the basis of its accounts or other data if such consolidated 
accounts are not available. In case such consolidated accounts do 
not exists and, as in the situation described in your question, the 
assessment on the basis of the accounts of the aid applicant and 
another enterprise(s) linked to it comes to the conclusion that the 
applicant does not constitute an SME, it would be difficult to accept 
an alternative conclusion based on “other data of the enterprise” (i.
e. a conclusion contradicting the conclusion based on the accounts 
of the enterprises involved). 


However, since the purpose of any assessment of whether an 
undertaking fulfills the conditions of constituting an SME or not is 
always to ensure that measures intended to benefit SMEs 
genuinely (and only) benefit undertakings for which their size 
actually represents a handicap (see also T-137/02 Pollmeier, para. 
61), the use of other, internal, documents of a company cannot 
generally be excluded from the assessment. Yet, as already stated 
above, in situations in which an analysis on the basis of the 
accounts (or consolidated accounts) leads to a different conclusion 
than one on the basis of such other internal documents, 
particularly strong arguments would need to be presented to 
convincingly prove that these internal documents, rather than the 
official accounts of the company, represent the genuine situation of 
the aid applicant (or group it belongs to).


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.


COMP Reply 
date


2018.12.19


COMP 
Responsible


 COMPsupport ESTATE-AID-WIKI


1 AT, BE, BG, HR, CY, CZ, DE, DK, EE, EFTA, EL, ES, FI, FR, HU, IE, IT, LT, LU, LV, MT, NL, PL, 
PT, RO, SK, SE, SI, UK.



https://webgate.ec.europa.eu/fpfis/wikis/display/~nestatco
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 Article Annex I Article 3


Key words autonomous enterprise, dominant influence, majority shareholder


Member 
State


PL


Question Enterprise can be regarded as autonomous, and thus as not having 
any partner enterprises, even if investors (e.g. public investment 
corporations) have reached or exceeded the 25% threshold, 
provided that they were not linked within the meaning of 
paragraph 3, either individually or jointly, to the enterprise in 
question.


It is assumed that no dominant influence exists if the investors 
listed in paragraph 2 indent 2 do not engage directly or indirectly in 
the management of the enterprise, without prejudice to their rights 
as shareholders/stockholders.


In view of the above, can the enterprise be considered independent 
if the investor referred to in Article 3(2) holds more than 50% of its 
shares/stocks? Is it possible that there is no dominant influence 
when such an investor holds 100% of shares/stocks in the 
enterprise?


If so, what conditions have to be met in order for the enterprise not to be 
considered linked to the investor holding more than 50% of the shares?


Creation 
Date 


2015.11.14


COMP 
Reply


No. The assumption above is only valid when the investor holds 
between 25% and 50% of the shares and therefore, in some 
circumstances, the enterprises may not be considered partner. 
Once the stake participation exceeds 50%, it is assumed that the 
investor holds a dominant influence and the companies shall be 
considered linked undertakings in the sense of Art.3(3)a


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.


COMP Reply 
date


2015.12.14


COMP 
Responsible


 COMPsupport ESTATE-AID-WIKI



https://webgate.ec.europa.eu/fpfis/wikis/display/~nestatco
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² AT, BE, BG, HR, CY, CZ, DE, DK, EE, EL, ES, FI, FR, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, 
SK, SE, SI, UK.





		Annex I Article 3 - dominant influence in case of stake participation exceeding 50%




image6.emf
AnnexI_Enterprices- linked-through-a-natural-person.pdf


AnnexI_Enterprices-linked-through-a-natural-person.pdf


1.  


2.  


3.  


4.  


5.  


6.  


Annex I - Enterprises linked through a natural person


Page title: Please insert 
the full Article reference  
(e.g. "Art. 1(4) a)") and 
a short title (e.g. 
"Deggendorf principle")
Table: Fill in only the 


 . Please green fields
respect the 
instructions (they are 
essential to optimise 
search).
Questions: Please 
create 1 question page 
per question
Creation date: will be 
inserted automatically 
when page is first saved.
When ready, click on Save
at the bottom of the 


page: 
Please be aware that 
you will not more be 
able to edit the page 
after the DG COMP has 
provided the answer.


 Article Annex I


Key words SME definition; linked enterprises; natural person


Member 
State


CZ


Question Description of the situation:


Shareholders A-E hold 100 % of shares of companies Alfa and Beta 
(each shareholder holds 20 % of shares of companies Alfa and 
Beta). Company Alfa is majority owner of company X and company 
Beta is majority owner of company Y. Each shareholder (A – E) is 
also a member of statutory body of companies X and Y. Companies 
Alfa, Beta, X and Y are not active on the same relevant market or in 
adjacent markets.


Question:


Are companies X and Y considered as linked enterprises (in relation 
to SME definition)?


Creation 
Date 


2016.04.25


COMP 
Reply


Article 3 of Annex I of the GBER provides that enterprises can only 
be linked through a natural person or through a group of natural 
persons acting jointly if the enterprises are active (at least in part) 
in the same or in adjacent markets. Since this is not the case in 
your example, companies X and Y are not considered linked 
enterprises.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.







COMP Reply 
date


2016.06.16


COMP 
Responsible


 COMPsupport ESTATE-AID-WIKI


¹ Article numbers & names


 


² AU, BE, BG, HR, CY, CZ, DK, EE, FI, FR, DE, EL, HU, IE, IT, LV, LT, LU, MT, NL, PL, PT, RO, SK, 
SI, ES, SE, UK.



https://webgate.ec.europa.eu/fpfis/wikis/display/~nestatco
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 Article Annex I - linked undertakings


Key words SME definition; dominant influence; linked undertakings


Member 
State


LV


Question 1. Situation


The investor (venture capital fund) is a lead investor in each of the 
supported companies with either a majority or a significant 
minority equity stake with certain controlling rights or a controlling 
interest where required. The investor safeguards its investments by 
having shareholders agreements with these companies, that allows 
them to assume their usual role of an active shareholder, to use 
the best effort to protect and grow the fund’s investment.


In the light of the above mentioned conditions and situation 
explanation, and the fact that all companies supported by the 
venture capital fund will have only one investor who holds a 
dominant influence, should not all of these supported companies 
be considered as linked undertakings in the sense of Art.3(3)a?


 2. Situation


The Competence Center is a legal entity - a limited liability 
company or association which represents at least five not 
interlinked undertakings of the same sector and more than 51% of 
the Competence Center share capital or voting rights belong to 
these undertakings. The Competence Center (CC) receives state 
aid for collaborative research project. The project is implemented 
by CC together with one or more partners who are participating in 
the research project with the owned property, intellectual property, 
financing or human resources. The project participants (the 
Competence Center and partners) are entitled to commercialize 
the research results, and they own the rights to the newly created 
intellectual property. The project participants can use this 
intellectual property in their economic activity or they may decide 
on transfer these rights to third parties.


In the light of the above mentioned conditions and situation 
explanation, and the fact that all undertakings (partners of 
collaborative project) are linked with the Competence Center, shall 
all of these supported companies be considered as linked 
undertakings in the sense of Art.3(3)a?


Creation 
Date 


2016.04.20







COMP 
Reply


In both situations described all of the supported companies should 
be considered as linked undertakings.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.


COMP Reply 
date


2016.06.28
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² AU, BE, BG, HR, CY, CZ, DK, EE, FI, FR, DE, EL, HU, IE, IT, LV, LT, LU, MT, NL, PL, PT, RO, SK, 
SI, ES, SE, UK.
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 Article Annex I - SME definition 


Key words SME definition, venture capital fund, dominant influence, linked 
undertakings


Member 
State


LV


Question Polish authorities on 14 November of 2015 published the question 
in the European Competition’s Network – Electronic Transmission 
system about interpretation of Article 2 and 3 of Annex I of GBER, 
where the EC’s answer was, that if the investors stake participation 
exceeds 50%, it is assumed that the investor holds a dominant 
influence and the companies shall be considered linked 
undertakings in the sense of Art.3(3)a of  Annex I of GBER.


 Taking into account above mentioned, in case an 
investor  (venture capital fund - large enterprise) holds a dominant 
influence in the undertaking and the undertaking is considered as 
linked undertaking with the venture capital fund in the sense of Art.
3(3)a, could the undertaking be defined as micro, small and 
medium-sized enterprise (‘SMEs’) in the sense of Art.2 after 
receiving the aid of venture capital investor?


Creation 
Date 


2016.04.20


COMP 
Reply


A participation of a venture capital fund that results in the venture 
capital fund and the company being considered linked enterprises 
does not exclude the company from being an SME per se as long as 
the company together with the venture capital fund comply with 
the applicable thresholds for SMEs.


Once the participation of a venture capital fund in a company 
exceeds 50%, the venture capital fund and the company are 
always considered linked undertakings in the sense of Article 3(3)
(a) of Annex I to the GBER.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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² AU, BE, BG, HR, CY, CZ, DK, EE, FI, FR, DE, EL, HU, IE, IT, LV, LT, LU, MT, NL, PL, PT, RO, SK, 
SI, ES, SE, UK.





		Annex I - SME definition and venture capital fund




image9.emf
StateAid-349743650 -240220-1544-460.pdf


StateAid-349743650-240220-1544-460.pdf


1.  


2.  


3.  


4.  


5.  


6.  


Art [2.2] - linked enterprises through natural person - 
possibilities


Page title: Please insert 
the full Article reference  
(e.g. "Art. 1(4) a)") and 
a short title (e.g. 
"Deggendorf principle")
Table: Fill in only the 


 . Please green fields
respect the 
instructions (they are 
essential to optimise 
search).
Questions: Please 
create 1 question page 
per question
Creation date: fill in 
following the pattern yyy


 (e.g. y.mm.dd
2017.03.17)
When ready, click on Save
at the bottom of the 


page: 
Please be aware that 
you will not more be 
able to edit the page 
after the DG COMP has 
provided the answer.


 Article [Article 3]


Key words De minimis rule – linked enterprises through natural person


Member 
State


HR


Question


According to Article 3 of Commission regulation (EU) No 1407/2013, 
the total amount of de minimis aid granted per Member State to a 
single undertaking shall not exceed EUR 200 000 over any period 
of three fiscal years. The notion of “single undertaking” is defined 
by Article 2 and includes all enterprises having at least one of the 
following relationships with each other:


(a) one  has a majority of the shareholders’ or members’ enterprise
voting rights in another enterprise;


(b) one  has the right to appoint or remove a majority of enterprise
the members of the administrative, management or supervisory 
body of another enterprise;


(c) one  has the right to exercise a dominant influence enterprise
over another enterprise pursuant to a contract entered into with 
that enterprise or to a provision in its memorandum or articles of 
association;


(d) one , which is a shareholder in or member of another enterprise
enterprise, controls alone, pursuant to an agreement with other 
shareholders in or members of that enterprise, a majority of 
shareholders’ or members’ voting rights in that enterprise.


Enterprises having any of the relationships referred to in points (a) 
to (d) of the first subparagraph through one or more other 
enterprises shall also be considered to be a single undertaking.







Having in mind the above stated provisions, it is presumed that 
rules of the de minimis Regulation only apply to . An undertakings
undertaking is defined as an entity engaged in an economic 
activity, regardless of its legal status and the way in which it is 
financed. Such an entity can be a natural or a legal person, but it 
has to be engaged in an economic activity, i.e. offering goods or 
services on a market. In this regard, a mere shareholding by a 
natural person would normally not be considered as an economic 
activity. The question is however raised in situations where link 
between two enterprises operating on the same or adjacent 
relevant market (for example two limited liability companies) is 
established through a natural person that has a majority of the 
shareholders or/and voting rights. These two enterprises could be 
considered to be linked according to Annex I of Commission 
Regulation (EU) 651/2014. But, none of the two enterprises as a 
legal person engaged in economic activity has a majority of the 
shareholders’ or members’ voting rights in the other enterprise or 
has the right to appoint or remove a majority of the members of 
the administrative, management or supervisory body of another 
enterprise or controls alone, pursuant to an agreement with other 
shareholders in or members of that enterprise, a majority of 
shareholders’ or members’ voting rights in the other enterprise. 
Does a Member state need to take into consideration these two 
enterprises when calculating the de minimis aid total amount of 
200.000 euros?


In this respect, we present two scenarios related to the above 
mentioned situation:


Scenario 1


Company A (Limited company) and company B (Limited liability 
company) having the same owner (natural person - 100% of 
shareholders and voting rights) are considered not to be linked 
according to provisions of Annex I of Commission Regulation (EU) 
651/2014 because they are not engaging economic activity on the 
same or adjacent relevant markets.


Question


May each of the companies A and B benefit from the 200.000 euros 
de minimise aid ceiling during three fiscal years?


Scenario 2


Company C (Limited company) and company D (Limited liability 
company) having the same owner (natural person - 100% of 
shareholders rights) are considered to be linked according to 
provisions of Annex I of Commission Regulation (EU) 651/2014 
because they are engaging economic activity on the same relevant 
market.


Question


May each of the companies C and D benefit from the 200.000 euros 
de minimise aid ceiling during three fiscal years?







Scenario 3


Company E is a craft, an enterprise in which natural person/owner 
is personally liable and responsible for the company's debts or 
liabilities. The natural person/owner is also owner and manager 
(100% of shareholders and voting rights) of company F (Limited 
liability company) engaging economic activity on the same relevant 
market.


Question


May each of the companies E and F benefit from the 200.000 euros 
de minimise aid ceiling during three fiscal years?


Creation 
Date 


2019.05.16


COMP 
Reply


In order to apply the rules on de minimis, the relevant criterion is to 
assess whether the legal or natural persons is engaged in an 
economic activity (and not whether it operates on the same or 
adjacent relevant market).


It follows that in Scenario 1 it depends whether the natural owner 
of the 2 companies is engaged in an economic activity. To this end, 
the Court’s case-law states that if a person performs only the mere 
acquisition and holding of shares, that person is not engaged in an 
economic activity. However, if the person manages the shares, 
then that person is engaged in an economic activity. In Scenario 1, 
since the owner is a natural person which has all the voting rights, 
it appears to be engaged in an economic activity. If so, the 
companies A and B as well as the owner are regarded as a single 
undertaking.


In Scenario 2, if the owner performs an economic activity, 
companies C and D as well as the owner are regarded as a single 
undertaking.


In Scenario 3, it appears that the owner performs an economic 
activity. Therefore, companies E and F as well as the owner are 
regarded as a single undertaking. 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.


COMP Reply 
date


2020.02.05


COMP 
Responsible


 COMPsupport ESTATE-AID-WIKI



https://webgate.ec.europa.eu/fpfis/wikis/display/~nestatco





1 AT, BE, BG, HR, CY, CZ, DE, DK, EE, EFTA, EL, ES, FI, FR, HU, IE, IT, LT, LU, LV, MT, NL, PL, 
PT, RO, SK, SE, SI, UK.





		Art [2.2] -  linked enterprises through natural person - possibilities




image10.emf
StateAid-318638970 -240220-1550-462.pdf


StateAid-318638970-240220-1550-462.pdf


1.  


2.  


3.  


4.  


5.  


6.  


De minimis Art.2(2) Single undertaking


Page title: Please insert 
the full Article reference  
(e.g. "Art. 1(4) a)") and 
a short title (e.g. 
"Deggendorf principle")
Table: Fill in only the 


 . Please green fields
respect the 
instructions (they are 
essential to optimise 
search).
Questions: Please 
create 1 question page 
per question
Creation date: fill in 
following the pattern yyy


 (e.g. y.mm.dd
2017.03.17)
When ready, click on Pub


 at the bottom of the lish


page: 
Please be aware that 
you will not more be 
able to edit the page 
after the DG COMP has 
provided the answer.


 Article Article 2 (2) Reg. 1407/2013 - Single undertaking


Key words Single undertaking, natural person


Member 
State


LV







Question For the purpose of Commission Regulation 1407/2013 of 18 
December 2013 on the application of Articles 107 and 108 of the 
Treaty on the Functioning of the European Union to de minimis aid 
(de minimis Regulation), simplified definition of ‘single undertaking’ 
is used, which includes all enterprises having at least one of the 
following relationships with each other (de minimis Regulation Art.2
(2)):


a) one enterprise has a majority of the shareholders’ or members’ 
voting rights in another enterprise;


b) one enterprise has the right to appoint or remove a majority of 
the members of the administrative, management or supervisory 
body of another enterprise;


c) one enterprise has the right to exercise a dominant influence 
over another enterprise pursuant to a contract entered into with 
that enterprise or to a provision in its memorandum or articles of 
association;


d) one enterprise, which is a shareholder in or member of another 
enterprise, controls alone, pursuant to an agreement with other 
shareholders in or members of that enterprise, a majority of 
shareholders’ or members’ voting rights in that enterprise.


It is also stated that enterprises having any of the relationships 
referred to in points (a) to (d) of the first subparagraph through one 
or more other enterprises shall also be considered to be a single 
undertaking


According to de minimis Regulation Art.2 (2) points (a) to (d) only 
relations between enterprises are considered for definition of a 
single undertaking. Having in mind that an enterprise is ‘any entity 
engaged in an economic activity, irrespective of its legal form’ 
(terminology used by the European Court of Justice in its 
judgments), in previous clarifications by Commission it was 
explained that links through natural persons which are engaged in 
economic activity should be taken into account in definition of 
‘single undertaking’. For example, Commission reply in e-wiki as of 
2014.11.28 to IT question (“The answer therefore depends on whether 
the natural person carries out an economic activity and thus qualifies as an 
undertaking or not (..) A mere shareholding by a natural person would 


”) and Commission normally not be considered as an economic activity
reply as of 2014.12.14 to PL question (“To the extent that the natural 
person also acts as an undertaking, the link created is relevant from a de 


).minimis perspective (..)


Nevertheless, according to the very recent answer in e-wiki 
provided to SK question (as of 2018.08.27), in particular, “(..) For the 
notion of "single undertaking", links through natural persons are not taken 


”, no reference to possible economic activity of into account (..)
natural person is included.


 Please, confirm that in sake of simplification according to :Question de 
 Regulation links through natural persons should not be considered minimis


in definition of ‘single undertaking’ irrespective of whether this natural 
person itself is or is not engaged in economic activity.







Creation 
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Reply


The De minimis Regulation provides for criteria under Art. 2 for 
defining a single undertaking. To this end, links through natural 
persons are in principle not taken into account inasmuch as the 
natural persons are not engaged in an economic activity (see 
Recital 4 of the De minimis Regulation). However, if the natural 
person is engaged in an economic activity, it is deemed to be an 
enterprise itself (in relation to that economic activity) and, 
therefore, must be taken considered for the assessment of a 
“single undertaking” within the meaning of Article 2 of the De 
minimis Regulation.


 


With regard to the question whether and when a natural person 
owning shares in several companies performs an economic activity, 
i.e. is an “enterprise”, and hence can link several companies so 
that they become a “single undertaking” in the meaning of the De 
minimis Regulation, the Union Courts (see C-222/04 Cassa di 
Risparmio di Firenze, in particular para. 112) state that a natural 
person “owning controlling shareholdings” in several companies 
and who “actually exercises that control by involving itself directly 
or indirectly in the management” of those companies needs to be 
regarded as taking part in the economic activity of those 
companies. In this line of reasoning, the natural person, through 
the ownership and management of the companies, exercises an 
economic activity and may therefore connect those different 
companies into a single undertaking. For example, a majority 
shareholder who appoints appoint the management of a given 
company (or who is involved in that company’s management in a 
different way) would in principle be carrying out an economic 
activity and, therefore, could link the companies concerned to a 
“single undertaking”. By contrast, this is not the case for a 
shareholder (even majoritarian) who has put in place corporate 
arrangements that preclude him/her from direct or indirect 
involvement in the management of the company (see also 
Paragraph 16 of the Notice on the Notion of Aid).


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Annex 1 - SME definition


Key words Natural person - same relevant and adjacent markets


Member 
State


SK


Question We received your answer to our question asked on 2019.02.04 
regarding assessing of economic activity of natural person (the 
question with keywords " single Reg. 1407/2013, Article 2 par. 2 - 
undertaking - acitivity/inactivity of the undertaking”). Basically, 
your answer states that any natural person who owns and actively 
manages (directly or indirectly by appointing the management) any 
company should be considered as the undertaking itself. Applying 
this logic to the SME definition renders the provisions about the 
same relevant and adjacent markets practically inapplicable and 
redundant.


In situation where natural person constitutes one of the following 
relations, member state should take into consideration, if 
undertakings in question are engaged in the same relevant or 
adjacent markets:


an enterprise has a majority of the shareholders' or members' 
voting rights in another enterprise;
an enterprise has the right to appoint or remove a majority of 
the members of the administrative, management or 
supervisory body of another enterprise;
an enterprise has the right to exercise a dominant influence 
over another enterprise pursuant to a contract entered into 
with that enterprise or to a provision in its memorandum or 
articles of association;
an enterprise, which is a shareholder in or member of another 
enterprise, controls alone, pursuant to an agreement with 
other shareholders in or members of that enterprise, a majority 
of shareholders' or members' voting rights in that enterprise.


In our opinion, all of these relations inevitably constitutes direct or 
indirect control over an enterprise, thus constitutes economic 
activity (in spite of aforementioned answer), thus renders involved 
natural person an undertaking, thus provisions about linkage 
through natural person should not apply. It is worth noting that in 
legal framework of Slovak Republic, situations when major 
shareholder is not involved in management or does not appoint 
management of a company are very rare (mainly because to 
appoint a management, votes of majority of shareholders are 
required).


Can you please explain, in which situations should we apply the 
provisions about the same relevant and adjacent markets? Are 
those the situations, when such control is conceived by group of 
natural persons, where no one owns major shares, but together, 
they have a decisive vote? Or is this situation same as one, where 
there is only one major shareholder (who also manages the 
company)?







How to assess situation, when only one of the owners actually 
actively manages the company?


For example, companies A and B are owned by natural persons 1 
and 2. Each natural persons has 50 % share in each company. 
Natural person 1 manages company A, natural person 2 manages 
company B. Are those companies single undertaking? Are those 
companies linked?


What about situation, when owner and manager are two separate 
persons?


For example, company A is owned by natural person 1. This 
company is managed by natural person 2. Natural person 2 also 
manages company B (with no shares in it) and owns and manages 
company C. Which of these companies should be considered in 
creation of single undertaking? Which of them are linked?


Creation 
Date 


2019.05.02


COMP 
Reply


It should first be clarified that the answer provided on 24.4.2019 
referred to in your question concerned the de minimis Regulation, 
under which a link between different enterprises cannot be 
established via natural persons (in contrast to the SME definition). 
This is why this answer explains under what circumstances the 
jurisprudence by the Union Courts requires that a natural person 
holding shares in an undertaking has to be considered an 
undertaking itself. 


More specifically, the jurisprudence of the Union Courts (see C-222
/04  , in particular paras.111-112) Cassa di Risparmio di Firenze
clarified under what circumstances an entity (which includes 
natural persons) owning shares in a company is to be regarded as 
carrying out an economic activity itself, and thus itself constituting 
an undertaking. The mere fact that such an entity owns shares, 
even if it owns a controlling shareholding, is not enough to be 
considered an economic activity itself. However, if the entity 
actually exercises control by involving itself directly or indirectly in 
the management of the company, it must be regarded as taking 
part in the economic activity carried out by the controlled 
undertaking. Under such circumstances a natural person needs to 
be considered an undertaking itself and can, therefore, establish a 
link between other undertakings regardless of whether these are 
active on adjacent markets or not. 







As regards the SME definition (and Annex I of the GBER) a link 
between different enterprises can also be established by natural 
persons, if the enterprises engage in their activity or in part of their 
activity in the same relevant market or in adjacent markets. 
Contrary to the views expressed in your question, this provision is 
not rendered meaningless by the jurisprudence summarized above. 
As explained above, if a natural person owns shares (even the 
majority of shares) in a company, but is not directly or indirectly 
involved in the management of that company, this natural person 
is not considered an undertaking. As such, it can only establish a 
link between different enterprises if one of the relationships 
enumerated in Article 3(3) (a)-(d) are present and the enterprises 
engage in their activity or in part of their activity in the same 
relevant market or in adjacent markets. 


As to the concrete examples in your question, the information 
provided does not enable us to provide a definitive answer. 


In your it is not clear whether natural persons 1 and 2  first example 
are acting jointly or not. It is also not clear whether companies A 
and B are active on the same or adjacent markets. It is also not 
clear whether there are contractual provisions in place clarifying 
how decisions are to be taken in case of disagreement between 
person 1 and 2 (since both own 50% of the shares, decisions could 
only be taken if both agree, unless there is a contractual 
agreement regulating who has the final say in situations of 
disagreement). As such it is not clear whether either of the two 
persons actually controls either of the two companies. However, if 
persons 1 and 2 are acting jointly and company A and B are active 
on the same or adjacent markets, these would have to be 
considered as linked enterprises. 


In your it seems that, if at all, a link between  second example 
companies A, B and C could only be established through person 2, 
as person 1 seems not at all to be involved with companies B and 
C. However, it seems that person 2 is simply managing company A 
and B, which in itself would not establish any of the relationships 
listed in Article 3(3)(a)-(d). As such, and if this understanding is 
correct, companies A, B and C seem not to be linked.


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Annex I


Key words SME definition; geographical scope; geographical limitations


Member 
State


SK


Question We have a question concerning annex I of Commission Regulation 
(EU) No 651/2014 of 17 June 2014 declaring certain categories of 
aid compatible with the internal market in application of Articles 
107 and 108 of the Treaty. Should Member State examine 
fulfillment of conditions layed down for undertakings to be 
considered as an ‘autonomous enterprise’, ‘partner enterprises’ 
and ‘linked enterprises’ only in one member state (i.e. in Slovak 
Republic) or Member State shall focus also on the undertakings 
located in other Member States? Thank you for your reply.


Creation 
Date 


 


COMP 
Reply


The definition of an SME included in Annex 1 to the GBER has no 
geographical limitations. It therefore applies to all ‘autonomous 
enterprise’, ‘partner enterprises’ and ‘linked enterprises’ in the EU. 
Please note however that Member States are entitled to rely on the 
declarations provided by undertakings as regards their SME-status 
and would not be expected to verify any activities/undertakings 
outside their territory.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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² AU, BE, BG, HR, CY, CZ, DK, EE, FI, FR, DE, EL, HU, IE, IT, LV, LT, LU, MT, NL, PL, PT, RO, SK, 
SI, ES, SE, UK.
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 Article Article 2 - Definitions


Key words Undertaking in difficulty, accumulated losses, capital


Member 
State


CZ


Question 1) Under the definition in Art. 2(18) GBER, letters a) and b), the 
undertaking is in difficulty if more than half of its subscribed share 
capital (letter a) or capital (letter b) has disappeared as a result of a


 losses. In company’s balance sheet, the total profit or ccumulated
loss is usually separately shown as , i.“profit or loss brought forward”
e. profit or loss accumulated from previous years and “profit or loss 


, i.e. profit or loss achieved in the current for the financial year”
accounting period. If a company shows no loss brought forward 
(there is either profit brought forward or the value is zero), but loss 
for the financial year exceeds half of its share capital / capital, does 
it mean a company is not (yet) in difficulty since the current loss is 
not accumulated with losses from previous years and could be only 
one-off situation?


2) Under letter b), the undertaking is in difficulty if more than half 
of  has disappeared as a result of accumulated losses. its capital
This means that the sum of accumulated losses exceeds half of 
company’s capital. In the balance sheet (structured according to 
Czech accounting legislation) losses are calculated as part of 
company’s capital (equity) –  it is understood as a negative 
component of capital. Therefore we ask for confirmation that 
“capital” in Art. 2(18)(b) GBER means company’s capital (equity) 
excluding  all losses (i.e. accumulated losses from previous 
accounting period and losses for the current accounting period) or 
only accumulated losses (losses from previous accounting period ) 
depending on answer to question above and that assessment of 
difficulty under letter b) according to balance sheet should be one 
of the following:


All losses > (Capital – All losses)/2


Accumulated losses > (Capital – Accumulated losses)/2


Creation 
Date 
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COMP 
Reply


1) The assessment of whether an undertaking is in difficulty under 
Article 2(18)(a) and (b) has to be carried out on the basis of the 
balance sheet of the last closed financial year. The term 
"accumulated losses" in this regard refers to losses from previous 
years as well as losses of the current year, as it is supposed to 
reflect the overall losses the company has to stem. As such, in the 
situation described, the undertaking is considered to be an 
undertaking in difficulty.


2) We confirm that "capital" is to be understood as the company's 
capital (all funds considered part of the companies own funds) 
excluding all losses (accumulated losses from previous years and 
losses from the current year).


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Article 2 - Definitions


Key words undertaking in difficulty, limited liability company, SME, subscribed 
share capital, linked enterprises, natural person, consolidated financial 
report


 


Member 
State


HR


Questi  


We hereby kindly ask for clarification of the 
provisions of the Block Exemption Regulation for 
State Aid (GBER), i.e. Commission Regulation (EU) 
No 651/2014 of 17 June 2014 declaring certain 
categories of aid compatible with the internal market 
in application of Articles 107 and 108 of the Treaty.


We hereby kindly ask for interpretation of GBER
related to the following issue:


Clarification of the conditions that need to be fulfilled to consider 


an SME „an undertaking in difficulty” 


1.1. Article 2(18) of Regulation 651/2014 states the following: “(a) 
In the case of a limited liability company (other than an SME that 
has been in existence for less than three years or, for the purposes 
of eligibility for risk finance aid, an SME within 7 years from its first 
commercial sale that qualifies for risk finance investments 


), following due diligence by the selected financial intermediary
where more than half of its subscribed share capital has 
disappeared as a result of accumulated losses.


 


Please explain to which cases does the underlined part above 
apply? Is this applicable for grants or does this definition only apply 
when EU funds are invested into owner's equity as risk capital?


 


1.2. Related parties and definition of an undertaking in difficulty


 







1.2.1 We are giving a hypothetical example through which we 
would like to get clarification on the definition of an undertaking in 
difficulty. Company A had been founded in 2008, but was not 
operating until 2015, in which year it recorded a loss above capital 
value. Company A has been submitting the financial reports for the 
last 4 years, although it realized the first commercial sale in 2015. 
Question related to this hypothetical example: Is company A an 
undertaking in difficulty, taking into account that it was founded 
more than 3 years ago, but it realized its first commercial sale only 
in 2015?


 


1.2.2. If companies A and B are linked entities through natural 
persons (e.g. one natural person controls both of them), and 
company A is in difficulty as per definition in Article 2(18) of 
Regulation 651/2014, is company B considered a company in 
difficulty too?


 


1.2.3. If the answer to 2.2. is no, how do we prove that the group of 
companies A and B is not in difficulty? Do we need to prepare a 
consolidated financial report?


 


1.2.4. If we need to prepare a consolidated financial report to prove 
that the group of companies A and B is not in difficulty, please 
clarify how to prepare it, since companies A and B are related 
through natural persons, for which there are no standards for 
consolidated financial reporting and audit?
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1.1 Please note that there are two separate exceptions regarding 
SMEs in the Article 2 (18) (a) of GBER:


i) the first exception refers to those SMEs which were in existence 
for less than 3 years – in case of such SMEs even if the 
circumstance described in Article 2(18) (a) occurs i.e. more than 
half of the subscribed capital of the given SME disappears as a 
result of accumulated losses, such SMEs are not considered 
undertakings in difficulty for the purposes of eligibility for aid 


 on the basis of GBER;granted in any form


ii) the second exception refers to those SMEs which are within 7 
years from its first commercial sale and which at the same time 
qualify for risk finance investments following due diligence by the 
selected financial intermediary – in case of such SMEs even if the 
circumstance described in Article 2(18) (a) occurs, i.e. more than 
half of the subscribed capital of such SME disappears as a result of 
accumulated losses, such SMEs are not considered undertaking in 
difficulty - but this is only for the purposes of eligibility for risk 


 granted on the basis of GBER.finance aid







1.2.1 In the given example the situation of Company A (which we 
assume is an SME according to the definition in Annex 1 to GBER) 
depends on the purposes of assessment of the criteria of 
undertaking in difficulty. If the circumstance described in Article 2
(18) (a) of GBER occurred and more than half of the subscribed 
capital of the Company A disappeared as a result of accumulated 
losses, and:


a) Company A was in existence from year 2008 – then the first 
exception described in Answer 1.1 i) above cannot apply;


b) Company A was in existence since year 2008, however the first 
commercial sale of the Company A was realized a year ago in the 
year 2015 – then in line with the rule described in the Answer 1.1. 
ii) above, Company A can be considered an undertaking not being 
in difficulty but only for the purposes of eligibility for risk finance 
aid (provided that all the other applicable criteria of the second 
exception are met).


1.2.2 If Companies A and B are linked through a natural person who 
controls those companies, they should normally be considered as 
one undertaking, as in accordance with the case law, an 
undertaking is defined as a single economic entity having a 
common source of control. Therefore, in such case, financial 
situation of the entire single undertaking should be verified in order 
to establish if it is an undertaking in difficulty as indicated by the 
Commission in question 5 of its GBER FAQ document:


(http://ec.europa.eu/competition/state_aid/legislation
)./practical_guide_gber_en.pdf


1.2.3 and 1.2.4 There is no obligation to prepare consolidated 
financial statements if they do not already exists under the national 
law provisions, although of course such statements can be 
prepared 'ad hoc' specifically in order to calculate the financial data 
for the purposes of assessment in connection to aid application. 
However, according to Annex 1 Article 6 of GBER, the necessary 
information can be derived and calculated on the basis of the 
accounts and other data existing for each entity that forms part of 
the given single undertaking as understood under GBER.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Article 2 (18)


Key words Undertaking in difficulty and economic entity


Member 
State


LU


Question According to Article 2 (18) of the GBER, an enterprise is exempted 
from conditions (a) and (b) if it is an SME that has been in existence 
for less than three years. Could the Commission please confirm 
that this exemption would apply in the following scenario:


An SME with less than three years existence forming an 
economic entity with another enterprise that is also in 
existence for less than three years. The economic entity were 
to be considered as an undertaking in difficulty according to 
conditions (a) and (b).


Could the Commission please confirm that the exemption would no 
longer apply in the following scenario:


An SME with less than three years existence forming an 
economic entity with another enterprise that is in existence for 
longer than three years. The economic entity would still be 
considered as an SME.
An SME with less than three years existence forming an 
economic entity with another enterprise that is in existence for 
longer than three years. The economic entity would be 
considered as large undertaking.
Same as scenario 1 but where the whole economic entity were 
to be considered as an undertaking in difficulty.
Same as scenario 2 but where the whole economic entity were 
to be considered as an undertaking in difficulty.


It is clear that even if an SME is exempted from conditions a and b 
of article 2 (18) a granting authority would still have to check 
whether the company does not fulfill one of the remaining 
conditions under the "undertaking in difficulty" definition.
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The definition of an SME (Annex I of the GBER) requires that both 
"linked enterprises" and "partner enterprises" are taken into 
account are taken into account to determine whether an enterprise 
is an SME. The SME definition does not only look at the individual 
unit. Therefore, in practice in many situations the "undertaking" in 
the sense of the State aid rules will be the same or very similar to 
the enterprise that is relevant to determine whether an enterprise 
is an SME. It will therefore only be in exceptional circumstances 
that an SME can form an  economic unit in the sense of the State 
aid rules with another non-SME (because that fact would typically 
mean that there is no SME in the first place).


If such economic unit still qualifies as a SME, its eligibility for the 
exceptions provided for in Article 2 (18) (a) and (b) shall be 
assessed in the course of analysing all the circumstances from the 
Article 2(18). However, if one of the entities that form part of the 
single undertaking has been in existence for more than 3 years, the 
whole single undertaking cannot be considered eligible for the 
exceptions which are provided for in Article 2 (18) (a) and (b) for 
the SMEs that have been in existence for less than 3 years.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Article 2 - Definitions


Key words undertaking in difficulty, large enterprise, group of undertakings, single legal 
entity, consolidated financial statements


Member 
State


HR


Question We hereby kindly ask for clarification of the provisions of the Block 
Exemption Regulation for State Aid (GBER), i.e. Commission 
Regulation (EU) No 651/2014 of 17 June 2014 declaring certain 
categories of aid compatible with the internal market in application 
of Articles 107 and 108 of the Treaty.
We hereby kindly ask for interpretation of GBER related to the 
following issue:


Clarification of the conditions that need to be fulfilled to consider 
an undertaking that is not an SME „an undertaking in difficulty”


Article 1(4)(c)  of Regulation 651/2014 prohibits the granting of aid 
to undertakings in difficulty and Article 2(18) defines such 
undertakings. Question and answer no. 5 in GBER FAQ from July 
2015 and March 2016 clarify partially the definition of an 
undertaking in difficulty.


1.1. In Article 2(18)(e) of Regulation 651/2014 two conditions that 
have to be fulfilled in order for an undertaking that is not an SME to 
be considered „an undertaking in difficulty“ are set forth. Please 
clarify the following questions related to the aforementioned 
conditions:


1.1.1.        In case where an undertaking that is not an SME consists 
of several legal entities, are the two ratios (the undertaking's book 
debt to equity ratio and EBITDA interest coverage ratio) calculated 
for each single entity or for the whole undertaking (i.e. the group of 
legal entities). In case of the latter, the consolidated figures for the 
whole undertaking should be used. Since the definition of one 
undertaking as per GBER and as per accounting standards in 
member states are not the same, most undertakings that contain 
more than one legal entity do not have consolidated financial 
statements for the whole undertaking as per GBER definition. How 
should the applicants calculate the inputs for these ratios? Should 
they do a separate consolidation for a group of legal entities based 
on the GBER definition of a single undertaking? If so, should these 
statements be audited?


1.1.2.        Do both of the conditions stipulated in Article 2(18)(e) of 
Regulation 651/2014   have to be fulfilled in order to consider an 
undertaking “an undertaking in difficulty”?







1.2. In case where an undertaking that is not an SME contains a 
large number of legal entities, which are considered a single 
economic entity, in order to determine whether the undertaking is 
in difficulty the following is applicable according to GBER FAQ: “the 
economic situation of all the legal persons part of the group shall be 


 (Q&A number 5 in GBER considered when granting aid under the GBER”
FAQ from July 2015 and March 2016). Please clarify:


1.2.1.         Which indicators will be checked in order to analyse the 
?“economic situation of all the legal persons that are part of the group”


1.2.2.        Is the whole undertaking (“the Group”) considered an 
undertaking in difficulty in the following hypothetical situation: 
single legal entity (“company A”), which is a part of this Group, but 
not a material part (for example, total assets of company A are less 
than 5% of the total Group assets, total debt of company A less 
than 5% of the capital and reserves of Group), has the book debt to 
equity ratio greater than 7,5 and EBITDA interest coverage ratio 
below 1 (i.e. the indicators from GBER Article 2(18)(e) within 
indicating that the company A is an undertaking in difficulty)?
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1.1.1 There is no obligation to prepare consolidated financial 
statements if they are not mandatory under the national law. Of 
course, such statements can be prepared 'ad hoc' or consolidated 
specifically in order to calculate the financial data of the economic 
unit for the purposes of assessment of the undertaking status in 
connection to the aid application. Please note that, according to 
Annex 1 Article 6 of GBER, the necessary information can be 
derived and calculated on the basis of the accounts and other data 
existing for each entity that forms part of the given economic 
entity as understood under the GBER.


1.1.2 Both criteria listed in Article 2 (18) (1) and (2) of GBER must 
be fulfilled jointly in order for the undertaking to be considered an 
undertaking in difficulty.


1.2.1 The indicators which should be checked are those which allow 
to establish whether the circumstances described in Article 2 (18) 
of GBER occur with regard to the given single undertaking.


1.2.2 As stated in the reply to Question 5 in the GBER Frequently 
Asked Questions available at DG COM website: http://ec.europa.eu


, in /competition/state_aid/legislation/practical_guide_gber_en.pdf
accordance with the case law, an undertaking is defined as a single 
economic entity having a common source of control. Therefore, as 
long as the group acts as a single economic unit, it shall be 
considered as one undertaking and the economic situation of all 
the legal persons part of the group (together) shall be considered 
in order to assess if the group is in difficulty.



http://ec.europa.eu/competition/state_aid/legislation/practical_guide_gber_en.pdf

http://ec.europa.eu/competition/state_aid/legislation/practical_guide_gber_en.pdf





In a GBER scenario, if the legal entity applying for aid is not in 
difficulty, a plausibility check shall be conducted at the level of the 
group to confirm the overall financial situation. If there are no 
particular reasons to indicate difficulty at the level of the economic 
unit, it should be possible to grant aid under the GBER. Conversely, 
if the legal entity applying for aid is in difficulty, a check at the 
level of the economic unit should either confirm or not this 
economic situation. If the difficulty is confirmed also at the level of 
the economic unit, no aid can be granted under the GBER. If the 
difficulty is not confirmed at undertaking level, the parent -or sister 
companies of the beneficiary of the planned aid may be able to 
provide the necessary funding to the beneficiary, after which it can 
receive aid under the GBER.


A practical application of this economic reality check is, for 
example, the situation of a legal entity going in insolvency, being 
part of a single undertaking that is not in difficulty.  If the entity is 
left by its parent company to go into insolvency, it can be taken as 
in indication that the group no longer considers that undertaking to 
be necessary for its future activities. Therefore, the legal approach 
that the good financial situation of the single undertaking could 
compensate for a difficult situation of a legal entity no longer holds 
to the reality of the group. In such a circumstance, if this legal 
entity would apply for aid under the GBER, the eligibly criteria 
would not be met.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Article 1(4)(c) Undertakings in difficulty


Key words Undertaking in difficulty at group level


Member 
State


SK


Question The Commission answer to question number 5 of the GBER 
Frequently Asked Questions (regarding undertaking in difficulty at 
group level) states, that as long as the group acts as a single 
economic unit, it shall be considered as one undertaking and the 
economic situation of all the legal persons part of the group shall 
be considered when granting aid under the GBER. Otherwise, a 
company that is in difficulty might bypass the GBER prohibition of 
aid to enterprises in difficulty, by simply setting up a wholly owned 
subsidiary and transferring its liabilities to that company.“.


We kindly ask for interpretation of following part of the answer: 
“the economic situation of  all the legal persons part of the group
shall be considered when granting aid under the GBER”. Does it 
mean that we should evaluate economic situation of each 
individual member of the group and if one legal entity is the 
undertaking in difficulty, then none of the legal entities of the same 
group is eligible for aid under the GBER? Or does it mean that we 
should evaluate economic situation of all the legal entities together 
(derived from consolidated statement of accounts) and if the group 
is the undertaking in difficulty, then none of the legal entities of the 
same group is eligible for aid under the GBER?


We would like to ask for clarification on how to assess following 
situations in compliance with above mentioned answer.


Situation 1


Aid applicant is a member of the group which prepares the 
consolidated statement of accounts. Based on a data from this 
statement, the undertaking as a group is not in difficulty. Based on 
a data from individual statement of accounts of the aid applicant, it 
is not the undertaking in difficulty. Based on a data from individual 
statement of accounts of the other legal entity of the same group, 
this legal entity is the undertaking in difficulty. Is it possible to 
grant aid to the aid applicant in this situation?


Situation 2


Aid applicant is a member of the group which prepares the 
consolidated statement of accounts. Based on a data from this 
statement, the undertaking as a group is not in difficulty. Based on 
a data from individual statement of accounts of the aid applicant, it 
is the undertaking in difficulty. Based on a data from individual 
statement of accounts of the other legal entity of the same group, 
this legal entity is not the undertaking in difficulty. Is it possible to 
grant aid to the aid applicant in this situation?


Situation 3







Aid applicant is a member of the group which prepares the 
consolidated statement of accounts. Based on a data from this 
statement, the undertaking as a group is in difficulty. Based on a 
data from individual statement of accounts of the aid applicant, it is 
not the undertaking in difficulty. Based on a data from individual 
statement of accounts of the other legal entity of the same group, 
this legal entity is the undertaking in difficulty. Is it possible to 
grant aid to the aid applicant in this situation?


Situation 4


Aid applicant is a member of the group which does not prepare the 
consolidated statement of accounts. Based on a data from 
individual statement of accounts of the aid applicant, it is not the 
undertaking in difficulty. Based on a data from individual statement 
of accounts of the other legal entity of the same group, this legal 
entity is the undertaking in difficulty. Is it possible to grant aid to 
the aid applicant in this situation? Or is it necessary to prepare ad-
hoc consolidated statement of accounts and consider the situation 
at group level.


Situation 5


Aid applicant is a member of the group which does not prepare the 
consolidated statement of accounts. The common source of control 
represents one natural person as the only owner of all legal entities 
in the group. Based on a data from individual statement of 
accounts of the aid applicant, it is not the undertaking in difficulty. 
Based on a data from individual statement of accounts of the other 
legal entity of the same group, this legal entity is undertaking in 
difficulty. Is it possible to grant aid to the aid applicant in this 
situation? It is not possible to draft consolidated statement of 
accounts in this situation, the only option to consider the overall 
financial situation of the group is to sum up the data from 
individual statements of accounts of each legal entity owned by 
this one natural person. Is this a viable option?
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Answer: As replied to a question from HR on 13 March in 
eWiki,  when checking compliance with the State aid requirements 
regarding the existence of financial difficulty, what should be 
checked is the economic reality of that .economic unit


In practice , a , if the legal entity applying for aid is not in difficulty
plausibility check must be conducted at the level of the economic 
unit as a whole to confirm the overall financial situation. If there 
are no particular reasons to assume the existence of difficulties at 
the level of the economic unit as a whole (and not just for one of 
the sister companies), it should be possible to grant aid under the 
GBER.


Replies to the scenarios described above:


Situation 1: Yes.


Situation 2:  No. If the difficulty is not confirmed at undertaking 
level, the parent -or sister companies of the beneficiary of the 
planned aid may be able to provide the necessary funding to the 
beneficiary, after which it can receive aid under the GBER.


Situation 3: No.


Situation 4: It is necessary to prepare some type of aggregated 
financial situation in order to determine if the economic unit as a 
whole is in difficulty. If the economic unit is not in difficulty, aid can 
be granted.


Situation 5:  Yes. In the absence of consolidated statements, 
aggregation of the individual fin statements could be an option in 
order to determine the financial situation of the economic unit.  If 
the economic unit is not in difficulty, aid can be granted.


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Article 2


Key words single undertaking; dominant influence; linked undertaking


Member 
State


LU


Question Is the following interpretation of "dominant influence" correct?


If company A owns 50% of the capital/voting rights of company B, itdoes 
not have a majority to influence the commercial decisions in the board but 
a blocking minority as any decision must be taken at least at a simple 
majority. Hence company A can exercise a dominant influence over B and 
both companies must be considered as linked undertakings.
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If a company owns 50% of the capital/voting rights of another 
company the two companies would be considered as "single 
undertaking" according to Article 2(2)(c) of the de minimis 


Regulation (which mirrors Article 3(3), 1  subpara.(c) of the SME st


definition in Annex I of the GBER) if indeed it has a blocking 
minority because any decision has to be taken by at least a simple 
majority (see also p. 34 of the User guide to the SME definition on 
veto rights conferring dominant influence). If the latter is not the 
case because of the particular features of the statutes of the 
company, in contrast, there might be no dominant influence.


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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 Article Annex I


Key words SME definition; reference period; accounting period;


Member 
State


CZ


Question Annex I GBER – Art. 4 - Data used for the staff headcount and the 
financial amounts and reference period


 


In the Art. 4 (3) Annex I GBER there is define how to solve the 
problem with shorter accounting period of new established 
undertaking, but in certain cases, an undertaking may have 
approved accounting period for a period longer/shorter than 12 
months, according to Czech legislation. For this reason, it is not 
clear how to exactly modify data from these unusual approved 
financial statements.


 


For example in these cases:


transition (change) of the accounting period (of undertaking 
which exist for a long time) from a financial year to a calendar 
year (or vice versa); transmission of the accounting period (of 
undertaking which exist for a long time) from one financial 
year to another financial year in these options may be 
accounting period in the immediately subsequent period


shorter than 12 months
longer than 12 months (but no longer than 23 months)
The accounting period should be longer due to 
establishing of new accounting entity (undertaking) in a 
period of 3 months before the end of the calendar year.


 


We kindly ask you for an explanation on how to proceed in the 
above mentioned cases.


Creation 
Date 


 







COMP 
Reply


Annex I of the GBER does not prescribe any specific calculation for 
these situations and therefore leaves the choice to Member States 
to use any appropriate methodology. Since the thresholds in Annex 
I refer to annual figures, the available figures could be re-
calculated to equal annual figures, for instance by taking monthly 
averages or by extrapolating.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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Annex I - public authorities and SME definition
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 Article Annex I


Key words SME definition; public authorities; municipalities; local authorities; 
public bodies


Member 
State


HU


Question In a reply to an ECN question asked by Czech Republic (27/01/15), 
the Commission emphasized that “according to Art 3.4 of the SME 
Recommendation, an enterprise which is directly or indirectly 
owned or controlled by a public entity cannot be considered an SME
. This would be therefore the case for all municipalities and local 


, as they would be found under the control of the central authorities
Government”.


According to Article 3(2), “an enterprise may be ranked as 
autonomous, and thus as not having any partner enterprises, even 
if this 25 % threshold is reached or exceeded by the following 
investors, provided that those investors are not linked, within the 
meaning of paragraph 3, either individually or jointly to the 
enterprise in question:


(d) autonomous local authorities with an annual budget of less than 
EUR 10 million and less than 5 000 inhabitants.”


In our view, if an undertaking is owned by 3 municipalities falling 
under Art. 3(2) (with each of them owning 33.3% of the 
undertaking concerned), this undertaking is considered as an SME 
taking into account the fact that in Hungary municipalities are 
independent and are not under the control of the central 
Government.


Please confirm whether our understanding is correct.
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Date 


 







COMP 
Reply


An enterprise is not an SME according to the definition if 25% or 
more of its capital or voting rights are directly or indirectly owned 
or controlled, jointly or individually, by one or more public bodies. 
The reason for this stipulation is that public ownership may give 
certain advantages to enterprises, notably financial, over other 
enterprises that are financed by private capital. In addition, it is 
often not possible to calculate the relevant staff and financial data 
of public bodies.


The types of investors listed on page 17, such as universities or 
autonomous local authorities, which have the status of a public 
body under national law, are not covered by this rule. The total 
holding by such investors in an enterprise may add up to a 
maximum of 50% of the enterprise’s voting rights. Above 50%, the 
enterprise cannot be considered an SME. This seems to be the case 
in the situation described above.


 


Disclaimer: This reply does not represent a formal and definite position of 
the European Commission but is only an informal guidance provided by the 
services of DG Competition to facilitate the application of the GBER. It is 
therefore not binding and cannot create legal certainty or 
legitimate expectations.
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